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This copyright lab. Perspectives reflects the key
insights shared by Dr. Christina Angelopoulos,
Associate Professor in Intellectual Property Law at
the University of Cambridge, on her 2022-2023
Report commissioned by the Coalition for Creativity
on the national implementations of Articles 15 and
17 of the EU Directive on Copyright in the Digital
Single Market (DCDSM) in the Member States of the
EU.

The 2022 version of this report focused on the 11
Member States which had completed their
implementation process at the time that it was being
written. The 2023 version then went on to examine a
further 14 Member States – which brought the total
number of national implementations covered to 25
out of 27 Member States. The two Member States left
out were Poland and Bulgaria, neither of which at the
time of writing had transposed these provisions,
although Bulgaria has since done so. 
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One issue that stands out from the study on the national implementations of
Article 15 concerns the protection for the holders of related rights over subject
matter incorporated in press publications. Several countries were affected here.
The problem is the following: the Directive makes clear in Article 15(2) para. 1
Directive on Copyright in the Digital Single Market (DCDSM) that the Press
Publishers’ Right (PPR), which is harmonised via Article 15, leaves intact copyright
and related rights incorporated in press publications, so that the PPR may not be
invoked against the owners of such copyright or related rights or deprive them of
the ability to exploit their rights independently. Article 15(2) para. 2 DCDSM then
confirms that the holders of non-exclusive licenses issued by such right holders
shall also be protected.

However, several Member States appear to omit these guarantees from their
transpositions. Issues in this regard emerge in Belgium, Croatia, the Czech
Republic, Estonia, Finland, France, Hungary, Romania and Sweden, although
details differ from country to country. It should be made clear that the national
legislators in many of these countries do appear not to have necessarily
intended to deprive the relevant right holders from protection. Nevertheless,
problems do emerge. So, for example, the Estonian implementation states that
the PPR “leaves intact and do not in any way affect” copyright and related rights
over content published in press publications. The problem here is that a right
can be “left intact” and “not affected” but still clash with another right, because
of overlapping subject matter.

In other cases, legislators have relied on general pre-existing provisions
embedded in their national laws according to which related rights cannot
influence the protection of copyright. This is the case in Belgium, Croatia, France
and Hungary. It is not clear however that this approach protects the holders of
related rights over subject matter incorporated in press publications.
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One flagrant omission of an important element of Article 15 DCDSM can be
observed in France, which omitted the exception for private or non-commercial
uses of press publications by individual users of Article 15(1) DCDSM. According to
the French national expert, France considered that the private copying exception
is a sufficient replacement for this exception.

However, the two provisions do not match up: most obviously, the private
copying exception only applies to the reproduction right, while the private
copying exception also requires fair compensation. The private copying
exception also applies in cases where the use is both private and non-
commercial – by contrast, Article 15(2) applies the exception to uses that are
either private or non-commercial. 

This means that in France, non-commercial private bloggers are not protected.
This is contrary to the Directive, as is made clear by Recital 55 of the Directive,
which states that users should remain allowed to “share” press publications
online.
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Several countries have elaborated on the concept of “very short extracts” – a key
notion in relation to the PPR.

According to Article 15(1) DCDSM in fine, the press publishers’ right (PPR) does not
apply to the use of “individual words or very short extracts of a press publication”
– but no definition of “very short extracts” is provided.

While most Member States that transposed the restriction as is – which is in my
opinion the preferable approach - Croatia, France, Greece, Italy, Romania and
Slovakia have included definitions of “very short extracts” in their transpositions.
These define very short extracts as extracts, in one way or another, that are not
capable of replacing the press publication itself or exempting the reader from
referring to it. 

This definition will be hard to apply in practice, because whether or not a reader
will refer to the press publication itself will depend on the reader and situation.
This approach is also hard to reconcile with the freedom of information. 

It is possible that the quotation exception may help in this regard – but it is
important to note that under the Information Society Directive, Member States
are actually not obliged to adopt the quotation exception or to apply to the PPR.
In many jurisdictions, the exception is also restrictively defined, which is also
problematic.
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According to Recital 57, the rights of press publishers should not extend to “mere
facts reported in press publications”. However, this is not included in the text of
Article 15 DCDSM. Unsurprisingly therefore, the exception only made it into the
national implementations of Germany, Malta and Romania. 

Given that Recitals only have interpretative value, it’s not clear if this amounts to
a good implementation strategy. That said, given that failing to protect mere
facts would have a disproportionate negative effect on freedom of expression,
the conclusion ought to be that the Recital indicates how Article 15 should be
read, so that the exclusion of mere facts is correct.

This raises the question of what happens in other national implementations – in
fact the majority of national implementations - that did not transpose the
exclusion of mere facts. 

One possibility is that in those countries general national principles excluding
mere facts from protection can instead be relied upon. However, a number of
national experts pointed out that the PPR is a related right, meaning that rules
that only protect mere facts from copyright protection may be insufficient. In
these cases, either the Marleasing principle has to restrict the interpretation of
national law or those national implementations have to be found to be out of
compliance with EU law.
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Similarly, contrary to the Directive, the Czech Republic, Croatia, Denmark, Estonia,
France, and Hungary provide no protection from the press publishers’ right for
works or other subject matter for which protection has expired. This goes against
Article 15(2) DCDSM, which holds that the PPR cannot be invoked to control the
use of works or other subject matter for which protection has expired. 

As with the exception for mere facts, it is possible to argue that this exclusion too
should be read into national law via the indirect effect of the Directive and an
interpretation conformant to fundamental rights. Otherwise, these countries
must be seen as out of compliance with the Directive.
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One inexplicable variation from the wording of the Directive comes from Finland,
which omitted in its implementation of Article 15 DCDSM the reference to
Information Society Service Providers (ISSPs). This is particularly curious as,
according to the national expert, that does not seem to have been the
government’s intention. 

Finland also, alongside France, Lithuania and Slovenia, fails to incorporate the
restriction of the right to online uses. Instead, Finland introduces a very different
limitation to uses for “a purpose of gain”. Lithuania restricts the right to
“electronic press publications”. Both approaches are unconvincing. France
replaced “online uses” with uses “in digital format”, which is a broader term.

Croatia is also interesting as it took the opportunity of implementation to
introduce new protections for offline uses of press publications. 

The result is clear gold-plating and compatibility with EU law is questionable: the
new right is clearly inspired by the harmonised press publishers’ right, however
there is an argument that it amounts to a national idiosyncratic related right of
the kind that EU allows Member States.
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With regard to Article 17 DCDSM, one issue that arose concerns the extent to
which it pulls in related rights. If we look at the wording of Article 17 itself, it tells us
that to avoid liability for uploads of protected subject matter onto their platforms
by their users, Online Content-Sharing Service Providers (OCSSPs) should obtain
authorisations from the right holders referred to in Article 3(1) and (2) of the
Information Society Directive. Article 3(1) covers copyright, but Article 3(2) lists
certain related rights – specifically, the rights of performers, phonogram
producers, film producers and broadcasting organisations.

However, when we then look at the national implementations of the provision, it
seems that only five Member States – Belgium, Latvia, Luxembourg, Malta and
the Netherlands – have restricted protection only to these four related rights.
By contrast, other Member States refer in a general way to related rights, without
specifying them. This is the case for Austria, France, Germany, Hungary, Italy and
Spain. This implies that in those jurisdictions all related rights recognized in their
national law are covered.

Another collection of countries *explicitly* extend the protection of Article 17 to
related rights not mentioned in the DCDSM. So, for example, Danish law makes it
clear that rights in catalogues are also included. Cyprus, Denmark, Finland and
Sweden extend the law to non-original photographs. Cyprus and Estonia cover
publications of previously unpublished works. Estonia also covers publications of
literary critical or scholarly editions of non-copyright works.

One issue that arose
concerns the extent to

which [A17] pulls in
related rights.
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To the extent that these rights fall outside of EU copyright law, this is arguably an
acceptable implementation strategy – even if it leads to fragmentation.
However, if related rights that form part of the EU acquis are also covered – such
as the new rights of press publishers introduced by Article 15 of the DSM Directive
– then the result is gold-plating incompatible with EU law.
This is the case for a number of national implementations. Specifically, Croatia,
Cyprus, Estonia, Greece, Portugal, Romania, Slovenia and Slovakia extend the
reach of the law to press publications and the Czech Republic, Finland and
Slovakia to databases. Both of these concern harmonised areas of the law.

France presents an added twist, because the French transposition of Article 15
includes no guarantee for private or non-commercial uses by individual users,
as the Directive requires. (France instead seems to rely entirely on its private
copying exception for this purpose). The logical conclusion is that in France
OCSSPs may be liable for non-commercial public sharing of press publications
by end-users on their platforms – which appears to go against the Directive’s
intention with the adoption of the PPR.

In Ireland, the opposite problem potentially arises, as the identified exclusive
right-holders here seem to be restricted to “copyright” owners. In Irish law the
term copyright covers the rights of producers and broadcasters, but not
performers – so in Ireland we have a potential case of an excessively minimalist
transposition.
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One interesting conclusion of the study on the national DCDSM implementations
of Article 17, concerns linguistic discrepancies – mistranslations that materially
affect the meaning of the relevant provisions.

A case in point concerns the protection offered to users by Article 17(2) DCDSM.
This specifies that users’ actions will be covered by authorisations to use the
material that are granted to OCSSPs “when they are not acting on a commercial
basis or where their activity does not generate significant revenues”. However,
the Slovak implementation instead states that the protection for users does not
apply “to such actions […] which the user performs in the course of his
profession, business, or if such actions generate significant income.” This
wording renders the conditions cumulative rather than alternate and thus sets a
stricter standard. The same problem can be spotted in the Czech, Dutch and
Finnish implementations.

Of course, it isn’t clear in these cases that the national legislator intended to
achieve this effect: it may have re-phrased in translation without realising the
resultant distortion.

In another case, Finland replaces the description of what OCSSPs need to do to
engage liability from “giving the public access” to protected content (as it is in
the Directive) to “saving works to the service”. This means that in Finland even
when users upload to the platform in a private manner, the OCSSP will be liable. 

Much has been made of
the mistranslations in

several Member States of
the term “best efforts”
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The discrepancy continues throughout the Finnish implementation, reemerging
in the transposition of the conditions for the special liability regime of Article
17(4). This creates problems with regard to sub-point (c) in fine, where again the
Finnish text requires OCSSPs to prevent future “saving” of the content to the
service.

Finally, much has already been made of the mistranslations in several Member
States of the term “best efforts”, which appears in the special liability regime of
Article 17(4) DCDSM. Austria, Cyprus, Greece, Italy, Latvia and Spain have
replaced this with terms that set a stricter standard, such as: “every effort”,
“every possible effort”, “greatest efforts” and “biggest efforts”. 

Sweden goes the other way, by only requiring measures providers “can
reasonably be required to take”. This approach may be compatible with the
Directive in light of the proportionality element embedded by Article 17(5)
DCDSM – but broadening the requirements is not.
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One curious phenomenon that emerged from the study on the national DCDSM
implementations of Article 17, concerned national legislators who appear to have
been misled into erroneous implementations by drafting mistakes embedded in
the Directive itself.

A striking example is provided by those countries that have stated in their law
that Article 17(4)’s immunity mechanism does not apply to providers whose
(main) purpose is to engage in or to facilitate piracy. This is the case for the
Austrian, Croatian, Finnish, French, German, Greek, Maltese, Romanian and
Slovak implementations. This condition is clearly inspired by Recital 62 of the
Directive, but it is not reflected in the text of Article 17 DCDSM. This is important as
the CJEU has stated in its case law that the recitals to a community act do not
have binding legal force. They can be used as sources of interpretative
guidance, but cannot be relied on as a ground for derogating from the actual
operative provisions.

In addition, it’s not clear how it would be possible to determine that the purpose
of a service is piracy, other than by whether it abides by the terms of the liability
mechanism set up by Article 17 – which of course would make the conditions
circular. Given that Recitals do not have autonomous legal effect, the national
implementations would have done better to ignore the reference to piracy.

Similarly, Austria, Germany and Sweden have added an element of competition
with other providers to their definition of OCSSPs. Specifically, in Austria, a
provider must play “an important role in the market for online content by
competing with online content services such as audio and video streaming
services for the same audiences”. 

National legislators (...) 
appear to have been
misled into erroneous

implementations by drafting
mistakes embedded in 

the Directive itself.
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In Germany it must “compete with online content services for the same target
groups”. In Sweden, it must play “an important role on the content market by
competing with other types of existing or potential online content services.”

These requirements are also clearly inspired by Recital 62 DCDSM, according to
which “this Directive should target only online services that play an important
role on the online content market by competing with other online content
services, such as online audio and video streaming services, for the same
audiences.” But again, the condition did not find its way into the operative part of
Article 17 DCDSM making its inclusion in the national implementations
questionable.

On the flip side, France has ignored the suggestion in Recital 69 of the Directive
that authorisations granted to users to upload protected subject matter extend
to OCSSPs. While failure to implement a recital is not itself a problem, because
again, recitals don’t have autonomous legal effect, the question is whether this
choice is compatible with the logic of the Directive. The key issue is whether
OCSSPs are participating in a single act of CTTP performed by the end-user or
are there two independent acts, one performed by the user and the other by the
intermediary? If the first option is correct, then the act has been authorised and
France’s approach is erroneous. Otherwise, each act could be said to require
separate authorisation.

Given that the Directive establishes primary and not accessory liability for
OCSSPs there is a strong argument that there are two acts of communication to
the public. Of course, this seems counter-factual, as there is clearly only one
material restricted act – the upload by the user onto the OCSSP’s platform. But
that is a problem embedded in the entire solution adopted by Article 17.
Ultimately, the issue therefore is unclear and arguably one on which CJEU
guidance will be necessary.
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An intriguing issue that emerged from the study on the national DSM
implementations of Article 17 DCDSM concerns Article 17’s effects on copyright
owners’ exclusive reproduction right. The Irish implementation puts this into stark
relief. This is particularly tricky. If we look at the Irish implementation, we can see
that it follows the same structure as para. 1 of Article 17. So, section 19(1) of the EU
(Copyright and Related Rights in the Digital Single Market) Regulations 2021
starts by stating that OCSSPs perform acts of communication to the public
(CTTP) or making available to the public. Paragraph 2 then states that they must
therefore obtain authorization from the rightholders referred to in sections 37
and 40 of the Copyright and Related Rights Act of 2000.

However, if we then examine those provisions, we can see that section 37 lists all
the exclusive rights recognized by Irish copyright law, including not only the right
to make the work available to the public, but also the rights to reproduce and
adapt the work. So, the text seems to state that authorisation is needed also
from the owners of the reproduction right. This is important because, as the Irish
national expert Giuseppe Mazziotti points out in the national report, the owners of
the reproduction right and the right of making available will not always coincide.

If we then look at the Irish implementation of Article 17(4), it’s completely regular.
Section 20 of the EU (Copyright and Related Rights in the Digital Single Market)
Regulations 2021 states that if no authorization is obtained, OCSSPs are only
liable for unauthorised acts of communication to the public provided the
conditions of Art. 17(4) are not met.

The text seems to state
that authorisation is

needed also from the
owners of the

reproduction right. 
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It’s important to be clear that a number of interpretations are possible here. The
most problematic would be that there is simply no way out of liability for
infringement of the reproduction right for OCSSPs. It could also mean that
without authorisation by the holders of the reproduction right, OCSSPs are liable
for CTTP. And of course, it’s also possible that the reference to the reproduction
right is just a glitch that should be ignored, in line with the Marleasing principle.

That interpretation would be the most likely one, except for the fact that it’s hard
to say that OCSSPs perform acts of communication to the public, without also
copying the relevant works – so it is in fact very strange that Article 17 doesn’t
mention the reproduction right. Indeed, this is something which the European
Commission belatedly recognized in its guidance on Article 17. This states that
the acts of communication to the public and making content available in Article
17(1) should be understood as also covering reproductions necessary to carry
out these acts. 

Member States should not provide for an obligation on online content-sharing
service providers to obtain an authorisation for reproductions carried out in the
context of Article 17. But the guidance is non-binding and moreover, from a
certain perspective, it just confirms that acts of reproduction are inherent to acts
of communication to the public.
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One headscratcher that emerged from the study on the national DSM
implementations concerns the Spanish implementation of Article 17 DCDSM. This
contains a provision according to which, even when OCSSPs abide by the
conditions of Article 17(4) DCDSM, right holders will be still able to rely on other
causes of action for compensation, such as unjust enrichment.

How to assess this is not obvious. One view is that this digs a hole under the
entire concept of immunity. The result is an interference with the “occupied field”
of the Directive in a way that erodes its “effet utile” – its useful purpose: the same
claimant would be granted the same protection against the same OCSSP for the
same behaviour that has been rejected for liability by the directive. This is the
preferable view in my personal opinion and it would bring Spain out of
compliance with the Directive. 

There is also a different perspective however from which the provision is entirely
unproblematic. If we look at the wording of Article 17 we can see that this clearly
signals that its purpose is to ensure that the relevant providers are held liable in
a harmonised way across the EU unless they meet certain conditions. If that is
the case, then there is a strong argument that the Spanish rule doesn’t interfere
at all with Article 17’s useful purpose.

Of course, even if that is so, it is probably unlikely that any OCSSP that meets the
conditions of Article 17(4) would fail to meet the conditions set by any other rule
of law to avoid liability  – and of course there the safe harbours of the DSA have
to themselves be taken into account. Nevertheless, the question remains a very
interesting one: and that is, does Article 17 exhaust liability or could Member
States rely on local rules to hold OCSSPs that escape Article 17 liable for
something other than for communicating to the public?

Right holders will be still
able to rely on other
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